
IN THE UNITED STATES DISTRICT COURT  

FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 

AMERICAN FEDERATION OF 

GOVERNMENT EMPLOYEES LOCAL 

2018, AMERICAN FEDERATION OF 

GOVERNMENT EMPLOYEES 

COUNCIL OF PRISON LOCALS 33 

 

Plaintiffs, 

v. 

  

KIRAN AHUJA IN HER OFFICIAL 

CAPACITY AS DIRECTOR OF THE 

UNITED STATES OFFICE OF 

PERSONNEL MANAGEMENT; 

MERRICK GARLAND IN HIS 

OFFICIAL CAPACITY AS ATTORNEY 

GENERAL; LLOYD AUSTIN IN HIS 

OFFICIAL CAPACITY AS SECRETARY 

OF DEFENSE; JOSEPH R. BIDEN IN 

HIS OFFICIAL CAPACITY AS 

PRESIDENT OF THE UNITED STATES 

OF AMERICA  

 

Defendants. 
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             CASE NO. 2:21-cv-05172-HB 

 

MEMORANDUM IN SUPPORT OF MOTION FOR PRELIMINARY INJUNCTION 

The Plaintiffs, by their counsel van der Veen, Hartshorn, and Levin, through Bruce L. 

Castor, Jr., are seeking injunctive relief from state actors against the illegal mandate affecting their 

union members.  

Resulting from the unlawful vaccine mandate instituted by Defendants, millions of federal 

employees are facing adverse and unjust punishment for holding honest, constitutionally protected 

beliefs in opposition to the COVID-19 vaccines. Such forced ingestion of treatment, and Plaintiffs’ 
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members’ reactions thereto, will lead to and threaten the integrity of crucial government operations 

and violates Plaintiffs’ members constitutional rights.  

 

BACKGROUND 

I.  THE FEDERAL LABOR UNION FRAMEWORK  

The Civil Service Reform Act of 1978 (CSRA) controls the relationship between federal 

unions and the various agencies of the United States government. Codified into law during a 

contentious time in American history where labor unions and federal government agencies clashed 

with one another over wages, working conditions, and the right to strike, the CSRA was meant to 

strike a balance between the interest of unionized federal workers to pursue their collective 

welfare, and the interests of the federal government to operate without substantial interruptions to 

crucial government operations.  

In short, the Civil Service Reform Act prohibits federal workers’ unions from utilizing their 

greatest leverage:  striking, (and thereby disrupting the welfare of the nation’s citizens.) But, in 

exchange for surrendering the right to strike and all that right at the bargaining table brings with 

it, the Act endows these unions with enhanced administrative and judicial tools to resolve labor 

disputes. This fine balance of power serves as the cornerstone for the peaceful coexistence between 

the unions representing federal workers and the federal government.  The result led to decades of 

relative harmony between the two. Any attempt by the federal government to undermine or 

threaten the ability of federal workers’ unions to negotiate and enforce collective bargaining 

agreements inevitably would shatter the fine balance between federal worker and his/her 

government employer as envisioned by the CSRA and plunge the United States government into 

a perpetual state of conflict with federal unions.  
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 II.  PRESIDENT BIDEN’S MANDATE 

On September 9, 2021, President Joseph R. Biden, Jr. signed Executive Order 14043 

“Requiring Coronavirus Disease 2019 Vaccination for Federal Employees.”, The Order directed 

all federal agencies to implement their own vaccination policies, and for the Office of Personnel 

Management (OPM) to develop guidelines for the Agencies to institute mandates. Various 

Executive Branch agencies under the direct control of the president, including the Department of 

Justice and the Department of Defense led, respectively, by Defendant Attorney General and 

Defendant Secretary of Defense, complied with the directive as envisioned by OPM, and instituted 

the instant vaccine requirements for federal employees, including members of Plaintiffs’ unions. 

These governmental orders to be vaccinated “or else” threaten the livelihood of Plaintiffs’ union 

employees and the well-being of their families if members do not comply with the mandate.  The 

unilateral orders from the federal government, through Presidential Executive Order to OPM, 

implemented the vaccine mandates with little to no consultation with the various union councils, 

with no negotiation, thus in flagrant violation of Plaintiffs’ collective bargaining agreements. 

III.  IMPLICATIONS OF THE MANDATE 

Many members of Plaintiffs’ unions, and the unions as entities, are outright opposed to 

being forced to vaccinate on pain of losing jobs, benefits, or other valuable employment assets. 

Members have religious, medical, or conscientious objections to being vaccinated against their 

will.  They are American citizens, have a right to privacy to be free from government intrusion 

into their very bodies. As members of unions without the right to strike, Plaintiffs enjoy the 

protections of the CSRA, collective bargaining, a grievance process, and the right to negotiate 

changes to their working conditions. Executive Order 14043 has substantial implications to the 
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lives of government employees faced with choosing between their values as Americans and as 

union members with restricted rights under the CSRA and risking their careers if they choose not 

to subject themselves to the vaccine.  It is impossible to overstate the level of anguish, anxiety, 

from the job insecurity the implementation of the Presidential Order by OPM creates for Plaintiffs 

and their members. By imposing mandates on its employees, the Biden administration is subjecting 

millions of vaccine hesitant employees to losing their jobs and being unable to provide for their 

families, not to mention the vital work for the people of the United States performed by Plaintiffs’ 

members around the clock.  It is inconceivable that the Biden Administration has failed to grasp 

the severe disruption in government efficiency risked by Executive Order 14043, as federal 

workers will leave their jobs in droves just as American citizens need them most.  Apparently, the 

Biden Administration considers such risks to be warranted and is willing to put the federal 

workforce, and thus the efficiency of the United States Government in jeopardy of not being 

available to perform at peak efficiency.  The implementation of Executive Order 14043 is reckless, 

so much so as to present an immediate and pressing danger to the welfare of the Nation such that 

the extraordinary power of this Court is needed in the form of a preliminary injunction to stop 

implementation of that Order until such time as the Court may consider the legal arguments of the 

parties at length.  The damage risked to the country of permitting the Executive Order 14043 as 

proposed by OPM to proceed compels Plaintiffs to seek out the Court’s intervention. 

Federal employees are indispensable to the smooth operation of our government. They 

maintain our infrastructure, they guard our Nation’s most dangerous criminals, they protect our 

country. Even the smallest interruption in the operations performed by federal workers could cost 

billions of dollars in monetary losses, and even risk the loss of human life if suddenly the federal 

workforce, diminished by those compelled to leave their jobs, whether voluntarily to avoid the 
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mandate or upon being fired for refusing to ingest a foreign substance into their bodies, were 

unable to ensure the safety of others including their fellow workers in the case of, for example, 

correctional officers. By signing Executive Order 14043, President Biden needlessly jeopardized 

the people who make up the backbone of our country’s personnel infrastructure – the very people 

who keep the federal government running for all of us. 

ARGUMENT 

To obtain a preliminary injunction, Plaintiffs must show: (1) a substantial likelihood of 

success on the merits; (2) a substantial threat of irreparable harm if the injunction is not granted; 

(3) that the threatened injury outweighs any harm that the injunction might cause to the defendant; 

and (4) that the injunction will not disserve the public interest. See Bradley v. Pittsburgh Bd. of 

Educ., 910 F.2d 1172 (3d Cir. 1990); See also Opulent Life Church v. City of Holly Springs, Miss., 

697 F.3d 279, 288 (5th Cir. 2012). In the present case, each of these test factors weigh in Plaintiffs’ 

favor.  

I.  PLAINTIFFS ARE LIKELY TO SUCCEED ON THE MERITS OF THEIR 

CLAIMS.  

President Biden’s Executive order 14043, as contemplated by OPM, suffers from a number 

of legal deficiencies that make it unlawful, in clear violation of labor law, and contrary to good 

public policy for the United States.  

A. Defendants Refused to Consult and Negotiate in Violation of the Civil Service 

Reform Act 

The Civil Service Reform Act explicitly considers “refusing to consult or negotiate with a 

labor organization” to be an “unfair labor practice.” 5 U.S.C. 7116(a)(5). In the case at bar, various 

government agencies unilaterally instituted a vaccine mandate that materially transformed the 
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working conditions of millions of employees nationwide under the false guise of emergency 

measures. This flagrant and prima facie violation of the Civil Service Reform Act, and collective 

bargaining agreements as agreed to and signed by the federal agencies and the labor unions, is in 

direct conflict with both the letter and the spirit of the CSRA and threatens to tip the delicate 

balance achieved in the over 40 years since Congress enacted the law between federal workers’ 

unions and the federal government.  The Biden Administration runs the risk of resurrecting the 

contentious relationship between workers and the government that necessitated Congress’ enacting 

the CSRA in 1978.  Executive Order 14043 is a change to the collective bargaining agreements in 

effect currently, and the Biden Administration has made no effort to negotiate a corresponding 

change to the contracts in force, and thus violated the CSRA’s provisions requiring contract 

changes with federal unions to be part of the bargaining process.  Unlike many other unions, 

Plaintiffs here cannot strike in opposition to the Biden Administration’s engaging in an unfair labor 

practice.  If effect, the Administration is acting the bully, because it knows that Plaintiffs must 

either resort to the legal process at great expense, “give in” to the “my way or the highway” tactics 

employed by the Biden Administration, or quit and take the so-called, “highway” to great personal 

detriment and to the detriment of the workers’ families. 

B. Defendants Violated the First Amendment Rights to Freedom of Speech by 

compelling Political Speech from Plaintiffs’ Members 

The First Amendment to the U.S. Constitution enshrines the right to free speech for all 

American citizens. The U.S. Supreme Court has long held that the right to free speech protects 

against the state forcing its citizens to engage in speech action, in a manner that is fundamentally 

political. Furthermore, the determination of whether an act or a statement is “political” in nature 

is wholly dependent on how society at large views such act or statement. Thus, a previously 
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apolitical act or statement might become controversial enough, and partisan enough over time, to 

acquire a political meaning.  Covid vaccination status now has acquired such a controversial 

meaning and is a hotly debated topic among average Americans. Quite simply, without intending 

to express a political viewpoint, if one of Plaintiffs’ members states he or she is “unvaccinated,” 

that person risks being subjected to the derision of a large swath of the public, with the mass media 

helping to propound the notion that the Plaintiff-member must be ascribe to a “right-wing 

conspiracy theory.”  This, or whatever insult of the day catches the fancy of politicians and the 

mass media attempting to motivate sizable portions of the population not yet in lockstep with the 

government and its vaunted vaccine mandates.  Executive Order 14043 is the decision of one man, 

the president of the United States.  It is not the work of committees of the House of Representatives 

and the Senate made up of members of Congress elected and serving in our republican 

constitutional legislative body and answerable to the people of their respective districts and states.  

The legislative process is where concerns about the constitutionality and propriety of restricting 

American freedoms should be debated, with members of Congress hearing from their constituents, 

and whose electoral prospects rise or fall upon the respective member’s responsiveness to the 

concerns and opinions of the people that member represents. Instead, whenever their employer the 

federal government forces a member of Plaintiffs’ unions to disclose personal vaccination status 

to his/her supervisor, the Biden Administration through Defendants, and not Congress, is 

compelling that Plaintiff-member to engage in political speech because “vaccination status” has 

become so politicized it now operates as a “brand” on the speaker forehead that the person the 

government compels to answer its inquiry into vaccine status, marking that person as somehow 

un-American and a danger to society. 
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C. Defendants Violated the First Amendment Free Exercise of Religion Rights of 

Plaintiffs’ Members 

Like freedom of speech, the right to the free exercise of religion is also enshrined in the 

First Amendment to the U.S. Constitution and is one of the fundamental rights and freedoms that 

our Constitution recognizes as innate and inalienable. U.S. Const. amend. I.  Furthermore, the 

specific First Amendment right for employees to receive reasonable accommodations from their 

employers for deeply held, bona fide religious beliefs are, and continues to be, the focus of a 

substantial portion of legislation under Title VII of the Civil Rights Act. See e.g., Fraternal Order 

of Police Newark Lodge No. 12 v. City of Newark 170 F.3d 359 (3d Cir. 1999) (Finding that a 

police department regulation requiring officers to shave violated the First Amendment when it 

refused to grant religious exemptions to Sunni Muslim officers). The standard set by Lodge No. 

12 is simple: regulations imposed by state actor employers that might seek to abridge the religious 

rights of their employees, the court will impose strict scrutiny on any such proposal requiring 

employers show that their attempts further a compelling governmental interest and are narrowly 

tailored to minimize any encroachment on an individual freedom. Id.  Executive Order 14043, as 

contemplated by OPM, fails to allow reasonable accommodations for those members of Plaintiffs’ 

unions holding religious beliefs out of which their opposition to the vaccine grows.  Again, the 

“bully” tactics of the Biden Administration is asserting its unchecked power through executive 

action to abrogate Plaintiffs’ members’ First Amendment right to be free from government 

interference in the exercise of their religion.  Unchecked executive power: unchecked by Congress 

and unchecked by the American people. 

D. Defendants Violated Plaintiffs’ Constitutional Rights to Privacy and Body 

Autonomy 
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 The right to privacy and body autonomy as found in the 14th Amendment to the United 

States Constitution is settled precedent. Planned Parenthood v. Casey 505 U.S. 833 (1992).  At its 

core, Executive Order 14043 directs, through OPM, Plaintiffs’ members to ingest into their bodies 

(more than once) a foreign substance generally referred to as the “vaccine.” The Supreme Court 

has recognized an individual right to privacy within the 14th Amendment to the United States 

Constitution in the context to the right of Americans to decide whether or not to have an abortion.  

The right to privacy is rooted in the concept of “my body, my choice.”  Plaintiffs aver they all 

possess the constitutional right to privacy as articulated by the Supreme Court and that being 

compelled to take the Covid vaccine on pain of the federal government taking their jobs is an 

affront to that personal right to privacy. 

II.  PLAINTIFFS WILL SUFFER IRREPARABLE HARM WITHOUT AN 

INJUNCTION 

To show irreparable injury if threatened action is not enjoined, it is not necessary to 

demonstrate that harm is inevitable and irreparable. See Opticians Ass'n of Am. v. Indep. Opticians 

of Am., 920 F.2d 187 (3d Cir. 1990). See also Humana, Inc. v. Avram A. Jacobson, M.D., P.A., 

804 F.2d 1390, 1394 (5th Cir. 1986). Instead, plaintiffs need only show that they are “likely to 

suffer irreparable harm in the absence of preliminary relief.” Benisek v. Lamone, 138 S. Ct. 1942, 

1944 (2018). Plaintiffs maintain the vaccine mandate arising from Executive Order 14043 will 

cause Plaintiffs and Plaintiffs’ Members to suffer a barrage of irreparable harms from lost 

livelihood for Plaintiffs and their families, diminished constitutional freedoms, weakened union 

protections for the members and the organization as a whole, decreased productivity of the federal 

workforce, and physical injury to the bodies of some (if not all over time) members to name a few.  

Once injected into a person, the vaccine cannot be taken out.  Its effects are (by design) long-
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lasting, but unknown over time.  The implementation of Executive Order 14043 tests the notion of 

whether the United States is a Nation conceived in liberty where the people are governed by 

themselves, or whether the people are governed by a paternalistic government that “knows better” 

what its citizens need than the citizens themselves.  The Tenth Amendment to the United States 

Constitution makes plain the concept Plaintiffs advance here: “The powers not delegated to the 

United States by the Constitution, nor prohibited by it to the States, are reserved to the States 

respectively, or to the People.”  Defendants, effectively “the United States,” through Executive 

Order 14043 – Presidential Decree – here seeks powers over its citizens not delegated to it by the 

Constitution or by Congress. Executive Order 14043 is an unconstitutional usurpation by the 

Executive Branch of the United States Government of the power of Congress, the states, and the 

people under the guise of a national emergency, but nowhere authorized in the Constitution.  By 

the plain wording of the Tenth Amendment, the “default” when it comes to the exercise of “power” 

under our Constitution is that power rests with the people.  Plaintiffs in this context are “the 

people.” 

III.  AN INJUNCTION WOULD NOT HARM DEFENDANTS OR DISSERVE THE 

PUBLIC INTEREST. 

Finally, no interested parties would be harmed by enforcing the proposed injunction.  

“There is generally no public interest in the perpetuation of unlawful agency action.” League of 

Women Voters of United States v. Newby, 838 F.3d 1, 12 (D.C. Cir. 2016). While the government’s 

plans may be thwarted by a halt to their vaccine mandate, such plans were hatched in flagrant 

violation of the United States Constitution and the Civil Service Reform Act, and therefore deserve 

no consideration by this Honorable Court.  Recently the Supreme Court enjoined the Biden 

Administration from imposing a vaccine mandate not dissimilar to Executive Order 14043 on all 
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companies in the United States that employ more than 100 persons.  The Supreme Court decided 

that whatever the government interest in vaccine mandates, it is outweighed by the burden such 

mandates place on individual liberties, and that the issuance of a preliminary injunction would not 

harm Defendants or disserve the public interest.  The Supreme Court has spoken regarding this 

final hurdle Plaintiffs must clear in order for the Court to issue the requested preliminary 

injunction.  See Nat'l Fed'n of Indep. Bus. v. Dep't of Labor, Occupational Safety & Health Admin., 

142 S.Ct. 661 (2022). 

The interest of the public at large is served by an injunction. Executive Order 14043 

threatens the livelihoods of essential federal employees, employees who, through the course of 

their careers, protect our borders, guard our nation’s most dangerous criminals, and train our 

Armed Forces to protect our interests abroad; any interruption in their crucial work could cost 

taxpayers billions of dollars and endanger innocent human lives. Enforcement of Executive Order 

14043 is detrimental to the public welfare and it is in the public’s interest for this Honorable Court 

to enjoin such action.  

CONCLUSION 

For the foregoing reasons, this Court should grant Plaintiffs’ Motion for a Preliminary 

Injunction. 

 

VAN DER VEEN, HARTSHORN & LEVIN  

 

BY: /s/ Bruce L. Castor Jr.______ 

DATE:  1/25/2022    Bruce L. Castor, Jr.  

      Michael T. van der Veen 

Attorneys for Plaintiffs 


